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PROFESSIONAL STANDARDS AMENDMENT BILL 
Second Reading 

Resumed from 25 August. 

HON PETER FOSS (East Metropolitan) [11.44 am]:  The Opposition supports this legislation with a degree of 
delight.  If we were in the United States of America this would be known as the “Evans Act”.  The existence of 
this Act, which has been amended, is due to the enthusiasm and determination of Hon Max Evans.  He took up 
this matter and continued to run with it very enthusiastically.  I refer also to a few other people who should be 
given credit for it.  Although people might think that it came about because of New South Wales legislation, 
some credit should be given to Western Australia, particularly those members of the Legislative Council who 
were involved in the Select Committee on Professional and Occupational Liability, which reported on this issue.  
My copy of the report looks as though it starts at page 6.  Will the Chamber staff let me have pages 1 to 5?  
There also appears to be a gap between pages 10 and 12.  Something seems to have happened to the master copy, 
which was photocopied for me. 
Hon Kim Chance:  They are the bits we didn’t want to let you see!   

Hon PETER FOSS:  Yes.  The members of that committee were Hon Max Evans, the chairman; Hon Mark 
Nevill; more importantly, Hon Nick Griffiths - and I notice that this person has been unavoidably detained 
elsewhere - and me.  It was a very august committee, if I may say so.  One other person was a member of the 
committee when it was first established, but was not a member of the committee at that stage.  At the time of the 
final report he was a consultant to the committee and signed the report.  That was a very unusual state of affairs.  
However, it happened because Hon Fred McKenzie had, in the meantime, retired from Parliament after a very 
long and distinguished career in which he endeared himself to all members of Parliament, certainly in this 
House, but I am not sure how he was regarded in the other place.  Hon Fred McKenzie was a very enthusiastic 
supporter of the endeavours of that committee.  When we moved for its re-establishment, which I think I did 
when we resumed Parliament after the 1993 election, I also moved that the committee have power to consult 
with and treat almost as part of the committee Hon Fred McKenzie.  He had participated in the matter until then 
and we were fairly keen that he should help see it through to the end, not only because we thought it would be 
satisfying to him but also because he provided a very good perspective from the ordinary bloke’s point of view.  
That is why Hon Fred McKenzie was an absolute gem as a consultant.  It comprised a number of high-powered 
people, an accountant, two lawyers and a geologist - all professional people - all dealing with the question of 
how to financially protect the professions.  However, Hon Fred McKenzie was very good at keeping us honest 
and at providing the point of view of the public and the plaintiff.  Quite apart from the pleasure of his company, 
which was always great, he had a very useful perspective that we would have otherwise lacked.  It would have 
been a far narrower and less useful committee had he not participated. 
Hon Kim Chance:  He was always able to keep things on track.   

Hon PETER FOSS:  He was.  He reminded us to keep our feet on the ground, which was an ability Hon Fred 
McKenzie had always had.  I thank him for that.  I am pleased to say that he continues to do good service in the 
community to this day.  He and his wife, Helen, are a marvellous couple and we are very lucky to have been 
associated with them.  One of the really nice things about being in Parliament is that we get to meet people like 
Hon Fred McKenzie and his wife, Helen.  
That committee was examining how to deal with professional indemnity insurance.  Anyone involved in the 
professions knows that the cost of professional indemnity insurance has gone through the roof.  We do not know 
how much insurance to take out.  How much is enough?  The more insurance we take out, the more we are worth 
suing.  If a claim is big enough, a business can go down the tubes simply because it has enough insurance.  How 
can a person protect himself?  There are various methods.  I came up with a thing called shock loss insurance, 
which Lloyd’s finally approved.  The matter came up at the wrong time.  We had a bit of a problem persuading 
Lloyd’s that it was financial guarantee insurance, but finally it was agreed to.  It was quite a clever scheme.  
Unfortunately, I came to Parliament about the time I should have pushed it further.  It has never come into effect.  
One of the important aspects of shock loss insurance is that nobody knows whether a person has it.  One of the 
things we came up with was the idea of a cap on liability for people under certain circumstances, provided that 
the amount of insurance, or the other way in which a person would be paid, could be guaranteed.  One of the 
problems was that people were looking after their professional liability by going asset bare.  That was hardly to 
the benefit of the public, because if a person was sued, it was found that he had absolutely nothing because 
everything was in trust.  A person would be far better off knowing that there was some sort of guaranteed return.  
That was better for everybody.   

The New South Wales Parliament had a framework Act, which we did not like.  That Bill referred to setting up 
another Act of Parliament that would give individual groups indemnity.  As it was drafted, it had to be renewed 
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regularly - I cannot remember whether it was every one or two years - but it was a very short period.  It would be 
an annually/biannually expiring Act.  The process of getting it done would be absolutely horrific.  We considered 
that Bill and thought that it was a hugely impractical way of doing things.  A raft of schemes would come before 
Parliament on a regular basis and they would have to be approved by Parliament every single time.  Parliament 
would have to decide whether there was adequate protection.  Who on earth in Parliament was suited to do that?  
Surely we would be better off having someone who was better qualified.  We came up with the idea of having 
something very similar to a charitable trust scheme.  The reason we came up with that was the typical lawyers’ 
way of doing things.  When we try to solve a problem, we look to a familiar way.  Engineers are pretty good at 
that too.  Accountants have such acclivity as well.  Once the idea was formed, all the members of the committee 
were attracted to it, because it was something they understood and something that worked.  The idea was to set 
up the Professional Standards Act, which would involve a council.  A profession would put up a scheme and, 
once approved by the council, that scheme would operate to protect its members in accordance with the scheme.  
It was similar to schemes under the Charitable Trusts Act, which the Attorney General must approve.  From then 
on, things changed accordingly.  It is a simple and effective method.  A proper body would monitor and 
publicise it, and Parliament would not have to keep dealing with it.  Parliament would set up the method.  Why 
on earth should Parliament keep having to deal with it?   
That is the scheme we came up with, but it was not the proposed scheme in New South Wales.  It was fairly 
important that we had a uniform scheme.  We proposed that rather than each State doing it separately - obviously 
the legislation had to be set up in each State separately - one council would approve the schemes under each Act.  
The idea was to try to have uniform legislation.  We knew, however, that there would be difficulties with that.  
The Victorian Attorney General, Hon Jan Wade, was implacably opposed to it for reasons we could never quite 
follow.  The Commonwealth also seemed implacably opposed to it.  We thought it was worth going ahead 
anyway, because we could give some sort of limited protection.  We tried to make the protection both adjective 
and substantive law.  I will not explain adjective and substantive law; I think I explained it yesterday.  One of the 
advantages of having both adjective and substantive law under the law of conflicts is that if a matter is 
substantive law - and that is the proper law of what is being dealt with - that law has to be applied in other 
jurisdictions.  It would be asked, “What is the proper law we should apply to this particular type of happening - 
our law or their law?”  If it was a substantive law dealing with liability, that law would be applied.  If, on the 
other hand, it was a matter of adjective law, the adjective law of the jurisdiction in which the action took place 
would be applied.  We thought we would get them both coming and going, because with both adjective and 
substantive law, our law had to be applied.  The effectiveness of that would be determined the first time it was 
tested in the courts.  We thought it was worth giving it a go.   
The committee was concerned about the New South Wales Bill.  It travelled to New South Wales and persuaded 
the Attorney General that the New South Wales method was a silly method and that it should adopt the Bill we 
had drafted.  I should mention that the committee had already drafted a Bill at that stage.  After we talked to the 
Attorney General, we persuaded him that our way was a far better way of doing things.  That same day he 
arranged for us to visit parliamentary counsel in New South Wales.  As members might imagine, at first the New 
South Wales parliamentary counsel was extremely resistant to our alternative scheme.  However, we continued 
to talk to him and argue the merits of it.  Finally he came around.  It helped that Hon John Dowd supported our 
suggestion, but it took a little bit of persuasion.  Finally, that was the way New South Wales went ahead.  Page 
17 of the “Select Committee On Professional and Occupational Liability, Final Report” reads -  

The New South Wales Attorney-General, the Hon John Dowd, who introduced the Occupational 
Liability Bill 1990, commissioned his Department to examine the issues surrounding professional 
indemnity insurance.  Two papers were then issued by his Department which were circulated to 
professional, legal, insurance and consumer organisations.  

A quote from Hon John Dowd follows.  
The report continues -  

The Occupational Liability Bill 1990 was designed to provide such a scheme of limited liability whilst 
establishing risk minimisation procedures and review by way of a Standards Council.  
As mentioned in its Second Interim Report, the Committee learnt of the intention of the New South 
Wales Attorney-General, the Hon John Hannaford, to reintroduce the legislation, with amendment, and 
called the Professional Standards Bill 1992. 

The Committee travelled to New South Wales to discuss with those responsible for the legislation 
concerns with the existing legislation which the Committee determined needed to be addressed.  
The committee met with the Hon John Hannaford, his staff and members of the Office of the Premier 
and Parliamentary Counsel to discuss proposed changes to the legislation and to enable the Committee 
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to pass onto New South Wales the knowledge gained during its investigations and to seek to promote 
some uniformity between the proposals for legislation.   
The Committee also met with Mr Ian Govey, Principal Adviser, Business Law, Federal Attorney-
General’s Department, who displayed considerable interest in what the Committee intended to achieve 
and assisted the members accordingly.  

The net result of all that was that in dealing with Dowd and Hannaford, we got what we wanted.  New South 
Wales introduced the legislation we recommended, which was also implemented in this State.  We tried to get 
conformity with the New South Wales legislation.  We knew perfectly well that the other States were not at that 
stage.  We also knew perfectly well that the Commonwealth was opposed to it.  We thought that if we persisted, 
eventually the tide would turn.  If, for instance, all the States finally passed the legislation, the Commonwealth 
would feel the pressure of being the only one holding out.  We knew that, at some stage, insurance would blow-
out and that something had to be done.  If we made a start and passed legislation, we would set the template for 
everybody else and eventually there would be pressure on everybody else to conform.  We hoped that by starting 
the legislation, we would make the difference.  That was the Professional Standards Act of 1997.  We now have 
the Professional Standards Amendment Bill 2004.  I will read one small passage from the second reading speech 
-  

Members will be conscious of the crisis that has occurred in the professional indemnity insurance 
market and of the impact of rising premiums and the reduced availability of indemnity insurance on 
many occupations.   

Yes, we are aware of it and we have been aware of it for a long time.  I must mention that the first committee 
was established by Hon Joe Berinson.  The second reading speech continues - 

At a ministerial meeting on insurance issues in August 2003, all jurisdictions confirmed their 
commitment to implementing professional standards legislation on a nationally consistent basis.   

Hooray!  We were right.  By persisting, we achieved exactly what we believed we would achieve, despite the 
fact that we knew that at that stage we had agreement from only two States, but we believed that the others 
would follow in time and so would the Commonwealth.  It continues -  

This Bill will ensure that this State’s legislation fulfils that commitment.  The Act requires occupational 
associations to devise schemes that compel members to be insured and to carry insurance adequate to 
meet most consumer claims.   

Again, that is what we put forward, as well as the idea of having a scheme.  It goes on -  
Some of the public benefits of professional standards schemes are that -  

the level of insurance required to participate in a scheme may be the initiating mechanism for a 
member to be insured;  

the required level of insurance may be greater than the minimum compulsory level of 
insurance where compulsory insurance already exists; and  

in approving a scheme, the council must consider the ability of an occupational association to 
provide consumer protection through appropriate risk management strategies and complaints 
and disciplinary systems.   

The Commonwealth Government has also recognised the importance of a national approach to 
professional standards and has agreed to amend the Trade Practices Act 1974 to prevent potential 
plaintiffs from claiming unlimited damages under that Act and thereby circumventing the state-based 
schemes.   

Again, that is what we predicted would happen.  It continues - 
The professional standards legislation is also seen as complementary to proportionate liability 
legislation, which has been brought into law by this Government in part 1F of the Civil Liability Act 
2002.   

What was recommended by the Select Committee on Professional and Occupational Liability, as well as these 
schemes?  I draw the attention of members to section 10, which deals with something that we did not call 
proportionate liability, but it was exactly the same idea.  We recommended changes to the Supreme Court Act, 
the District Court of Western Australia Act, the Limitation Act, the Law Reform (Contributory Negligence and 
Tortfeasors Contribution) Act and possibly the Motor Vehicle (Third Party Insurance) Act.  Everything that was 
recommended by that committee is now being put in place.  It shows that Western Australia has the capacity to 
lead.  Unfortunately, due to our numbers, we had not persuaded the rest of Australia to follow.  The result is that 
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we have finally achieved what we were instrumental in starting on a bipartisan basis in this Parliament originally 
in 1992, when Hon Joe Berinson established the first committee and it was followed through.   

The second reading speech goes on to say -  

Essentially, the Bill incorporates into the Act the amendments that were enacted in New South Wales in 
1998 and 1999 and further amendments that are proposed to be inserted into the New South Wales Act 
in the near future.  The latter amendments have been recommended by the Professional Standards 
Council and are included in the new Victorian Act and in Bills before the South Australian and 
Queensland Parliaments.   

That is wonderful.  The net result of all this is that we will now have uniform legislation, with complementary 
legislation by the Commonwealth, to enable the vision of this House, which it had and enacted years ago, to go 
forward.  Members of this House should take considerable satisfaction that we saw it first, we did it first and 
finally now it will happen.  I believe it is a very important adjunct to what we have done.  It will allow a real 
capacity for people to insure and meet the requirements of the public, as opposed to regarding it as a desirable 
alternative to be asset bare.  People going asset bare is a real concern for plaintiffs.  A judgment of any amount 
can be brought down, but if there are no assets to execute against, nothing can be done.  This legislation will put 
in place a sure guarantee that the person who is sued will have insurance to meet the judgment amount.  People 
do not have to be in registered associations or professions; they can be anything.  It covers any occupation that 
gets together as a group, puts in a scheme, sets up a standard and ensures that the standard is observed.  By 
becoming members of an association, people are protected by it.  It will also give the opportunity for people to 
opt out if they want to.  As a selling point, people may wish to say that they do not have limited liability and that 
anyone can sue them, if they see that as a better way to go.  That is the way it should be.  Even though I did not 
say it at the beginning of my speech, I think the House will be able to follow that I support the Bill 
enthusiastically.   
HON DEE MARGETTS (Agricultural) [12.06 pm]:  This Bill amends the Professional Standards Act of 1997.  
The interesting point to be made is that many people in the community, both from business and the professions, 
would like to see enforceable standards of practice.  Unfortunately, codes of practice within industries are 
enforceable to some extent.  Criminal action may eventually be taken against individuals for various faults, but 
the reality is that, in some respects, professional codes of practice tend to reduce the pressure from the 
community for enforceable laws that stipulate how professions and businesses operate.  I have a level of 
cynicism, in that I know there is an attraction for codes of practice within industries, but I believe that attraction 
is based on the fact that industries would prefer a voluntary code of practice rather than Governments to legislate 
to enforce standards of behaviour.  This Bill does not increase or enhance professional standards of behaviour.  
As has been pointed out, it is largely about a scheme that impacts on professional liability.  Given that, and given 
that, as has been pointed out, there is an opt-out clause for limited liability, in relation to the contents of schemes, 
section 30 of the Act, “Persons to whom schemes apply”, will be changed.  Section 30 currently reads -  

A scheme must provide that it applies to - 

(a) all persons within an occupational association; or 
(b) a specified class or classes of persons within an occupational association. 

If the amendment in this Bill is agreed to, the section will read -  
(1) A scheme may provide that it applies to all persons within an occupational association or to a 

specified class or classes of persons within an occupational association.  
(2) A scheme may provide that the occupational association concerned may, on application by a 

person, exempt the person from the scheme.   
If the amendment to section 31 of the Act is agreed to, it will read -  

Officers or partners of persons to whom a scheme applies  
(1) If a scheme applies to a body corporate, the scheme also applies to each officer of the body 

corporate.  
I wonder whether that means that the exemption applies, which we see is available, or the ability not to apply 
also applies to each officer of the body corporate.  I would like the minister to address those sorts of issues in his 
reply, as well as the softening of the wording from compulsory schemes to voluntary, the ability within schemes 
for people to apply for and gain exemptions, and what the ability of organisations to choose not to apply these 
schemes or not to make these schemes compulsory actually means for the individuals.  As Hon Peter Foss has 
mentioned, it might mean that more people are insured and that insurance does not limit the liability or it might 
mean something else.  I guess from a consumer’s point of view, my concern is whether consumers are covered 
under this provision or may be better covered, depending on whether the choice of the organisation is to make 
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these schemes compulsory, or what are the choices of those people who choose to be exempt one way or the 
other.  I will listen with interest to the minister’s response. 
HON KIM CHANCE (Agricultural - Minister for Agriculture, Forestry and Fisheries) [12.11 pm]:  I will not 
try to add to the excellent overview of this Act given by Hon Peter Foss.  However, acting in place of Hon Fred 
McKenzie, perhaps I might put the view of a blue collar worker of this piece of legislation.  As was amply 
demonstrated by Hon Peter Foss, this has been a model of persistence for getting jurisdictions across the nation 
to understand just what was needed to address the demands that professional and occupational litigation issues 
were laying on society.  In fact, in what seems to most of us, whether within or without the professional sphere, 
to be an era of proliferating and socially damaging litigation, good laws such as this Bill and such as those that 
have been so diligently led by Western Australia on, I am happy to note, a bipartisan basis, are not only 
commendable but also a demonstration that we are capable as a nation of avoiding the chaos that we see now in 
the United States legal system in both civil and criminal law.  Obviously, this legislation has no bearing on 
criminal law.  Much of the chaos that clogs the United States legal system and prevents it in many ways from 
adequately handling some of those sensitive social issues that occur in the criminal system is a result of so much 
of the United States justice system being clogged by civil litigation, much of which revolves around professional 
liability issues.  Some of the matters that we are already seeing in Australia indicate the need for legislation of 
this kind.  Litigation is intruding particularly into the medical sphere.  Litigation involved around medical 
outcomes is already causing major changes in the way our health system is affected.   

I particularly take the point raised by Hon Dee Margetts.  I share her concern that this cannot be seen to be 
fostering lower standards.  It certainly does nothing to introduce the notion.  I think that is exactly the point she 
was making with the adoption of voluntary codes rather than mandatory requirements.  Although the risk is there 
and needs to be acknowledged all the time, we must measure it as we go along.  Although there is a potential risk 
in moving away from mandating every necessary requirement, there is also a risk in relying upon that mandate as 
our only answer.  We are fortunate to have the advantage of being able to look to the United States system and to 
measure the social cost of litigation, and indeed of being able to measure the cost within our own system of a 
move towards that kind of unnecessary and damaging litigation.  If we do not get control of that cost, it will 
similarly erode the values and benefits of our society.  The Government certainly does not disregard the issues 
that are raised by Hon Dee Margetts.  It simply asks that we get those issues in balance.   

This is where I gain some comfort from the matters raised by Hon Dee Margetts.  Taking account of the 
voluntary codes that she mentioned, the scheme must be subject to an application to a professional standards 
council before it can be approved.  Therefore, a fixed standard essentially sets the bar for a scheme prior to its 
being approved.  I really believe that although the system needs some flexibility, it does set a fixed point against 
which schemes can be measured.  It is also a very transparent process by which to measure whether those 
concerns are being realised in fact, acknowledging that there is always a danger that that might happen.  Like 
most other things, it does require a leap of faith, to a degree, but it is a leap of faith that I think it is necessary to 
take.  The alternative of relying strictly on mandated procedures without providing options for voluntary 
schemes to be more flexible and to actually have outcomes that will be socially beneficial would also be a certain 
path to a lesser outcome. 

I thank both Hon Peter Foss and Hon Dee Margetts for their contribution to the debate.  This is important law - 
more important for the message that it sends to Australian society than for its precise outcomes, because the 
message it sends is that Parliaments in Australia do take these issues seriously.  They recognise that we do not 
want the damage of having an uncontrolled process of litigation around occupational and other matters and that 
we are prepared to work very hard to try to avoid it, noting the example that we are fortunate enough to be able 
to look at in United States society.  We do not want it in Australia.  In trying to avoid that legal chaos in the 
United States system, we must be careful we do not fall into the situation of going too far in avoiding litigation; 
in other words, we must make sure that there is reasonable opportunity for people to legitimately address 
concerns but that at the same time it does not become a case of the means overtaking the outcome that we desire 
at the ends of the process.   
Question put and passed. 
Bill read a second time. 
Leave granted to proceed forthwith to the third reading.  

Third Reading 
Bill read a third time, on motion by Hon Kim Chance (Leader of the House), and passed. 
 


